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This is a dam for benefits under the Longshore and Harbor Worker’s Compensation Act
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(hereinafter “the Act”), 33 U.S.C. § 901, et seq., brought by Pedro Hinojosa (“Clamant”) against
Schaeffer Stevedoring (“ Employer”) for injuries dlegedly sustained during the unloading of avessd.

The issuesraised here could not be resolved adminidraively and the matter was referred to the
Office of Adminidrative Law Judges for hearing. A formal hearing was held February 3, 2000 in
Harlingen, Texas. All parties were afforded a full opportunity to adduce testimony, offer evidence, and
submit post-hearing briefs. Post-hearing briefs were received from Claimant and Employer. Based upon
the stipulaions of counsd, the evidenceintroduced, my observations of the demeanor of the witnesses, and

having considered the arguments presented, | make the following Findings of Fact, Conclusions of Law and
Order.

STIPULATIONS
Prior to the hearing, the parties agreed to ajoint stipulation (JX-1):
1. That jurisdiction under the act is not contested:;
2. That the date of the injury/accident was June 6, 1996;
3. That the injury arose within the course and scope of employment;

4. That an Employer-Employee rdationship existed at the time of the
injury;

5. That the Employer wastimely notified of the accident under Section 12
and 13 of the Act as of June 6, 1996;

6. That the Notice of Controverson (LS-207) was filed on March 6,
1997;

7. That aninforma conference was hald on December 17, 1997;

8. That camant's average weekly wage a the time of the injury was
$136.44, and the claimant’ s compensation rate was $136.44.

|SSUES

! The following references will be used: TX for the officid hearing transcript; JX-_ for Joint
exhibits, CX-__ for the Clamant’s exhibits, and EX-__ for Employer’ s exhihits.
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The parties listed the following issues as disputed on the joint stipulation:
1. The date the clamant reached maximum medica improvement;
2. Thedamant’s period of temporary totd disability;

3. Whether the clamant is permanently totaly disabled.

The parties do listed the following specific issues as unresolved:
1. The Nature and Extent of Disability (Temporary and Permanent)
2. Thedate of maximum medica improvement

3. Clamant’ sentitlement to interest on compensation not paid within 14
days of the date due

4. Attorney’sfeesin addition to compensation under Section 28.

SUMMARY OF FACTS
|. GENERAL INFORMATION

At the time of the hearing, Claimant was 44 years of age. (EX-13, p. 5). He attended school
through the ninth grade, but was frequently absent because he worked with his family asamigrant fam
laborer. (TX, pp. 16-17). Hedoesnot haveaG.E.D. or any additional formd training and he cannot read
and writein Spanish or in English. (EX-13, p. 6). Before the accident he had worked as alongshoreman
for 17 years. He had also worked at adoor factory inDadlas, Texasand a cotton gin. (EX-13, pp.7-8).

Claimant had no prior history of back pain when he presented to Dr. Kuri for treetment in June of
1996. (CX-3, p.6). Hedid not report having suffered other work related injuries, and thereis no dispute
among the physicians that his past medica history is non-contributory. (Compare, CX-4, p.24; EX-25,
p.2; CX-4, p.3). Clamant admitted one prior work related injury that happened 17 years prior to this
accident. At that time, aset of pipeshewasworkingwithat the Port rolled onto hisbig toes. (EX-13, p.
17).

Clamant spent at least two years in prison following a 1980 conviction for attempted murder.
(EX-23). Hewas dso previoudy convicted of Driving While Intoxicated ontwo separate occasions and
was once arrested for domestic violence. (EX-23).



The damant was employed by Schaefer Stevedoring Company (Employer) on board the M/V
CLIPPER GOLDEN HIND at Cargo Dock 3inthe Port of Brownsville, Texasasa*longshoreman.” He
sustained his injury on June 6, 1996 while unloading a cargo of sted plates from the No. 3 hatch aboard
that vessdl. (JX-1).

1. INJURY

Date and Method of Injury

Pedro Hinojosa was injured in the course of unloading a set of metal plates from the M/V
CLIPPER GOLDEN HIND. Inhishearing tesimony, clamant said that he did not know how the accident
happened, but that during the course of unloading, the hook they were using to unload the metd plates hit
him in the back injuringhim. (TX, pp.14-15). Thereisno dispute that thisis how the accident happened,
and that Clamant was injured as a result of being hit in the back by the hook. The parties have stipul ated
that the injury/accident happened on June 6, 1996. (JX-1).

Notice

The parties have aso stipulated that Clamant gave his employer appropriate and timely notice of
hisinjury under the act. Noticewasgiven onJune6, 1996. (JX-1). The partiesaso agreethat the Notice
of Controversion wastimely given on March 6, 1997. (JX-1).

Medical Trestment

On dune 14, 1996, Clamant saw Dr. Jose Kuri, aNeurologicd Surgeon in Brownsville Texas.
Claimant complained of painin hislower back radiating to his legs. (CX-3, p. 6). Dr. Kuri diagnosed
Claimant with an acute back sprain and referred him for x-rays of the lumbosacrd spine. (CX-4, p. 3).
These images indicated changes of the claimant’ sdegenerative disc disease and caused Dr. Kuri to order
an MRI of the lumbosacrd spine. The MRI showed degeneration of the L-4 and L-5 discs. (CX-4, p.
12). Dr. Kuri treated Claimant’ s conditionwithacombinationof medicine and physica therapy. (CX-4,
p. 12).

On August 1, 1996, after Claimant reported suffering from increased pain, Dr. Kuri ordered a
myelogramand aCT scan. (CX-4, p. 17). Kuri did not believethat the results of these testsindicated that
the patient needed surgery. He continued to treat Clamant’ sinjury consarvatively and referred him for a
second opinion to Dr. Pisharodi. (CX-4, p.23).

Clamant saw Dr. Pisharodi on September 3, 1996. Pisharodi reviewed the previousteststhat had
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been ordered by Dr. Kuri, and advised the damant to have an MRI of the lumbar spine as well as
electrodiagnogtic tests for the lower extremities. (CX-4, pp. 24-25). Severd monthslater, Dr. Pisharodi
advised the damant to have a discogram, and, after one failed atempt, the daimant had the procedure
performed on February 10, 1997. (CX-4, pp. 36-37). The results of the discogram indicated that the
clamant suffered fromunstable degenerative disc disease. Dr. Kuri recommended that the claimant have
surgery indudinginterbody fusonand spind instrumentation to correct this problem. Hereferred claimant
back to Dr. Pisharodi for further evaluation and treatment. (CX-4, p45).

Following reevduation, Dr. Pisharodi concurred with Dr. Kuri’s evauation and advised that the
damant have a two leve diskectomy and fuson to remedy his injury. (CX-4, p. 48). The claimant
hestated to have the surgery because heis afraid that he will be pardyzed and confined to awhed chair
as aresult of the procedure. (TX, p. 19). At the hearing, the claimant indicated that the doctors had given
hima50-50 chance of successif he had the surgery. He said that he was afraid of the possibility and thet
he would only have the surgery if it was absolutely necessary. (TX, pp. 19-20).

Some confuson exids regarding the date at which the claimant reached maximum medica
improvement. Dr. Kuri originaly indicated that this occurred as of January 20, 1997, but then changed his
opinion in February. This confusion asto the facts will be covered in detail below.

The daimant aso submitted to anindependent medica examination by Dr. S. Gopa Krishnan, an
orthopedist inWedaco, Texas. ItisDr. Krishnan's opinion that the claimant does not require surgery. He
suggests that this is an ingppropriate remedy for Hinojosa's injury and that it would in fact make the
problemworse. (EX-25, p.5). Dr. Krishnan examined the claimant on February 17, 2000 and found that
the damant had reached maximum medica improvement by that date. (EX-25). Krishnan's fina
impressonwasthat the daimant suffered froma contusion of the lumbar spine and disc degenerationat the
L4-5and L5 and S1. He dso fdt that the claimant had symptom magnification. (EX-25, p. 5).

The damant elected not to have surgery for his condition. He was treated medically for the
problems he was having with a combination of Naprosyn? and Zostril®, both of whichwere prescribed by
Dr. Kuri*. (CX-3,p.9). Inaddition, he usesacaneto aid himinwaking. The Claimant testified that the

2Dr. Kuri testified in his deposition that Naprosyn is a medication used to reduce moderate to
Ssevere pan.

3Dr. Kuri’ s dgposition testimony identified Zostril as an cintment used in conjunction with
Naprosyn for the reduction of the clamant’s back pain.

“Dr. Kuri’s medica records note that the patient was originaly given a prescription for
Davocet. Darvocet is a narcotic andgesic which may aso produce psychic and physical dependency.
(Physician’s Desk Reference (“PDR”), 52 Ed., 1998).
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cane was prescribed by Dr. Pisharodi. (TX, p. 20). Thereisno indication of such a prescriptionin Dr.
Pisharodi’s records, however. At best, Pisharodi says that the claimant asked for a cane to ad in his
mobility. (CX-4, p. 48).

Based on hismedica difficulties, the clamant’ s doctors redtricted the duties he could perform on
returning to work. Much of the dipute in this case revolves around what specific tasks the claimant can
and cannot perform. Accordingly, the factua basis for the disoute will be discussed in detal below.

Dr. Krishnan, the employer’ s independent medica examiner, said that the damant was capable
of working a medium work. Krishnan assertsthat claimant can work up to 8 hoursaday at medium duty
employment. (EX-26, p. 3). Krishnan was also given a list of proposed aternate employment by
Employer’s counsel. He was asked to indicate whichjobswould be acceptable for the Clamant given his
physicad limitations. Dr. Krishnan indicated that the damant was capable of working as an eectric tool
repairer, an audio/visua repairman, a groundskeeper, a laundry dry clean presser, a repairman for
chainsaws, afast food worker, aragcutter, and a cafeteria worker/server. (EX-26, pp.2-3). Eventaken
atitsbest, Krishnan' stestimony does not indicate that the plaintiff is capabl e of returning to longshorework.

Dr. Kuri, incontrast, would more dragticaly restrict the Clamant’ swork functions. Kuri says that
a return to longshore work is out of the question in this case because Hinojosawould be required to lift
morethan heis capable of and because he could not change positions as needed or stand for the required
amount of time. (CX-3, p. 17). Kuri dso saidin hisdepostion that the claimant could not sit for extended
periods of time, could not use hisfeet to operate machinery, could not do high speed work, and could not
work more than 1 or 2 hours per day. (CX-3, pp. 15-16).

Vocationd Rehahilitation

Clamant worked withtwo vocationd rehabilitation counsel orsfollowing hisaccident. Thefirsgwas
Mr. FHores, avocationd rehabilitation counse or assgned by the U.S. Department of Labor and nomindly
Employer’s expert in this case. The other was Calvin Turner, clamant’s expert, and a vocationa
rehabilitation consultant.> The two experts disagree fundamentaly over what type and amount of work
clamant is cgpable of performing.

>Calvin Turner's Vocationd Rehabilitation Evaluaion of Mr. Hinojosawas presented to the
court as CX-5. At the hearing, the court took the employer’s objection to this report under
advisement, reserving ruling until the issuance of this order. The substance of employer’ s objection is
that Mr. Turner’s report includes medica conclusions about the claimant’s mental state that Turner is
unqudified to make. Thisis an objection to two minor statementsin a 7 page report. The court
consdersthat, based on his experience in the field, Mr. Turner is cgpable of saying whether or not a
claimant appears depressed. Moreover, the court thinks that these two statements are unimportant to
the overal conclusons of the report. Employer’s objection to CX-5 istherefore overruled.
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Mr. Flores sent the claimant for a series of vocationa tests® The results of those tests indicated
that the daimant had a 3" grade education with respect to reading, writing, and speling. Claimant,
however, does have certain transferable job skills incduding the use of hand tools and machines needed for
work, measuring and cutting with accuracy, using his eyes, hands, and fingers to operate or adjust
equipment, operating vehicles and machinery, understanding and following Smple indructions, detecting
amd| differences in 9ze shape, and texture, and paying attention to safety rules when working around
mechinery. (EX-19, p.6). On the bass of these vocationd tests, Flores selected 10 types of jobs for
which he thought the clamant was qudified. He then performed a labor market review to determine the
availability of thesejobsin the locd area.

The labor market review found more than 30 jobs for which Flores asserts that the Claimant is
qudified. (EX-24). The review doesnot provide specific details about what is required in each position.
Clamant has, at various times, asserted both that he went to apply for the jobs proposed by Mr. Flores
and that he never went to look for other employment after his accident. There is no independent
documentation in the record to suggest which of the Claimant’ s accountsis accurate.

Calvin Turner, daimant’s expert, met withthe daimant only briefly’. During their meeting, Turner
administered a battery of vocationd ability tests to the dlamant. Onthebasis of thesetests, Turner opined
that the Clamant had alegitimate employment handicgp. Turner bases his opinion on the facts that the
Claimant hasalimited education, few transferable vocationd skills, and ahost of physicd difficulties. His
report provides reasons why each of the dternative employment opportunitiesproposed by the Employer’s
experts are ingppropriate for the Clamant at this time. He does not offer any appropriate forms of
employment. (CX-5).

DISCUSSION
|. JURISDICTION

The parties have stipulated that Claimant was an employee of the Respondent on the date of the
accident. (JX-1). They have dso stipulated that he was employed as a longshoreman in the process of

®Mr. Flores report of hisinitid meeting with daimant demonstrates daimants difficulty with the
truth yet again. Hores saysthat clamant told him claimant was an A class longshoreman working 40
plus hours per week when hewasinjured. (EX-19, p.1). Clamant'stestimony at the hearing,
however, indicates that he was only onthe B Class. (TX., p. 32).

"The evidence presented at trid indicates that the Claimant met with Mr. Turner once, at the
Harlingen, Texas, arport. The meeting lasted between thirty and forty-five minutes. Turner did not
help the claimant look for work and did not suggest particular jobs that were avallable inthe area. He
performed a battery of tests. (TX, pp. 29-31).
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unloading a specified vessdl. (IX-1). Findly, the parties have stipulated that the Claimant wasinjured in
the course and scope of hisemployment. (JX-1). Accordingly, the Court findsthat thiscaseisindisputably
within itsjurisdiction.

II. CLAIMANT'SPRIMA FACIE CASE

Employment Rlated Injury

The parties have Sipulated that the claimant was injured during the course and scope of his
employment. They have further stipulated that there was an employer/employee rdaionship between the
patiesat dl times materid to thisaction. (JX-1). Based on these stipulations, the court must work from
the presumptionthat that theinjury or disabling condition is causaly related to the claimant’ s employment.
See Gencarelle v. General Dynamics Corp., 22 BRBS 170 (1989), aff'd, 892 F.2d 173, 23 BRBS 13
(CRT) (2d Cir. 1989). Invoking the presumption shiftsthe burden to the employer to prove, by substantia
evidence, that theinjuryisnot work related. SeeKier v. Bethlehem Steel Corp., 16 BRBS 128 (1984).
In this case, the employer has offered no evidence to suggest that the injury is not work related.
Accordingly, the Court finds that the injury was work related and that the claimant is, on face, entitled to
benefits under the act.

Credibility of the Clamant

The determination of the credibility of a witness is excdusvely within the purview of this Court.
Counsdl for the Employer inthis case urgesthe Court to consider the veracity of the Claimant. The Court
thinks that the Clamant’'s testimony is criticd in this case, and has carefully considered the Clamant's
veradity in formulating this decison. Recovery under the Act requires reliable testimony from the claimant
with respect to hisinjuries and their impact on his life. A damant whose tesimony is unrdliable should
expect no recovery under the Act. SeeBolden v. G.A.T.X. Terminals Corp., 30 BRBS 71 (1996); See
also, Grizzev. Ingalls Shipbuilding, Inc., 29 BRBS 671 (ALJ) (1995); Boudreaux v. Milpark Drilling
Fluids, 29 BRBS 249 (ALJ) (1995).

The damant’ stestimony in this caseis highly suspect. During his deposition, claimant admitted to
two DWI convictions. (EX-13, pp. 9-10). One of these happened shortly after the accident that is the
bass of thisdam. (TX, pp. 37-41) . Clamant asserted, however, that, other than those two incidents he
had never been arrested. (EX-13, p. 17). As counsd for the employer more than adequately
demondtrated at the hearing of this matter, that assertion is a bald-faced lie. In redlity, Claimant was
convicted of attempted murder in 1980 and sentenced to aterminprison. Claimant was also arrested on
at least one prior occasion for domestic violence. (EX-23).

Thereare other substantia issues with the Claimant’ s capacity for truthfulness. Among these, are
the daimant’ sassertionthat he had looked for work, specificaly the fact that hetold Mr. Floresthat he had
gpplied for anumber of jobs. 1n hisdeposition, the claimant indicated that he had not |ooked for work, that
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he did not think he could work, and that he did not planonlooking for work at any time inthe future. (EX-
13, p. 14). Attrid, however, clamant aleged that he had goneto gpply for every job that Rick Fores sent
himto. (TX., pp. 34-36). Claimant gpparently also told Mr. Fores that he had worked forty or more
hours per week as alongshoreman prior to thisaccident. The redity isthat he had not worked at dl for
more thanthree months prior to the incident. (TX, p. 34; EX-18). Even when caimant was working full
time as alongshoreman, it appears that he did not work more than 60 daysin any given year. (EX-18).

The find problem with the clamant’s veracity involves the extent of his injuries. Dr. Kuri,
clamant’ streeting physician, indicated that he took Mr. Hinojosa s complaints and statements about his
medica condition at face vadue. Kuri said that he wasinclined to believe his patients. (CX-3, pp.13-14).
Of course, the patient’ s failure to be truthful with this Court raises concerns as to whether he was truthful
with his doctor.

Clamant’ s difficulties with the truth serioudy diminish his credibility inthe eyesof this Court. The
Court isinclined to deny benefits to the clamant on the basis that he does not present a believable dam
that heisdisabled. It isquite gpparent that the clamant in this case has no desire to return to work.
[1l. CLAIMANT'SDISABILITY

Two questions are presented to the Court withrespect to Clamant’ sdisability. First, onwhat date
did the damant reach maximum medica improvement. The daimant’s satus of temporary tota disability
will end as of that date. Second, isthe clamant permanently totaly disabled.

Maximum Medicd Improvement

There is asubstantia dispute amnong the parties as to the date when Claimant reached maximum
medica improvement and therefore was no longer temporarily totally disabled. Claimant asserts that the
gopropriate date of maximum medica improvement was either January 7, 2000, when Dr. Kuri testified
that he had reached MM at hislast visit, or February 18, 1998, when Dr. Kuri completed a Statement of
Attending Physician. Clamant’s counsd asserts that the February 18, 1998 statement stated for the first
time that the daimant would never be able to returnto gainful employment ad that thisis the fina arbiter of
maximum medica improvement.

Employer’s counsd, in comparison, asserts that the date of maximum medica improvement was
January 20, 1997, when Dr. Kuri stated that MM I had been reached and claimant could return to work.
Employer contends that because Claimant could then work eight hour days, he had reached MMI.
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Clamant urges the court to give specia weight to the testimony of the treating physician when
determining the date of maximum medica improvement. The cases cited for this purpose either do not
requirethisonface, or are not binding upon this court. The Ninth Circuit decisons have some persuasve
merit. SeeAmosyv. Director, OWCP, 153 F.3d 1051, 32 BRBS 144 (CRT) (9™ Cir. 1998); Magal lanes
v. Bowen, 881 F.2d 747 (9" Cir. 1989). These decisions are either based on the standards applied to
socid security disability cases, or are socia security cases themsdves. They do not provide an absolute
rule for the determination of disputes under the Act. ThisCourt isinclined to believethat dl of the medica
evidence should be evaluated and that a determination of whichevidenceis more credible should be made
on acase by casebasis. In some casesthe testimony of an independent medica examiner may bejust as
convincing asthat of the treating physician.

The present case cartainly requires us to give specid weight to the findings of Dr. Krishnan. Dr.
Kuri tedtified that he took the Claimant’ s statements at face value. But because Claimant hasrather severe
issues with the truth this was an unfortunate decision on the part of histreating physcian. Dr. Krishnan
demonstrated that he did not take the Clamant at his word. In light of this, the Court believes thet Dr.
Krishnan' s tesimony should be given substantid weight in evauating thisclam.

Unfortunatdy, Dr. Krishnan does not assgn adate a which maximum medicd improvement was
reached. The Court believesthat MMI wasachieved substantialy earlier than the Claimant proposes. The
Court aso does not believe that MM was achieved as early asthe Employer suggests. Becauseitisthe
only evidence available onthis question, the Court must rely on the testimony and records of Dr. Kuri with
respect to the question of when maximum medica improvement was achieved.

Dr. Kuri's records show that dl of the tests had been completed and dl of the information
necessary to determining a find course of treetment and prognodss for the damant was avaladle by
February 20, 1997. (CX-4, p.45). Dr. Kuri’sletter, dated that day, to Dr. Pisharodi, clearly statesKuri’s
conclusion that the claimant had degenerative disc disease and required a surgical procedure to dleviate
his pain.

Employer urges that the court should find the maximum medica improvement was reached dmost
one month before that date, on January 20, 1997. Employer’s sole basis for thisis Dr. Kuri’sOWCP-5
form, sgned that day. On that form, Kuri checked off that the claimant had reached maximum medica
improvement. (EX-21). The Court recognizesthat as of that date, Dr. Kuri had diagnosed the claimant
with a lumbar sorain. He had yet to order many of the diagnostic tests that were critica to his later
determination that the claimant would require surgery to dleviate his discomfort. Accordingly, the Court
believesthat Kuri had aright to change his mind one month later whenit became clear through further tests
that claimant was in more dire distress than he origindly appeared to demonstrate.

The Court aso bdieves that it was Dr. Kuri’s prerogative to await the opinion of Dr. Pisharodi,
to whomhe referred the dlamant, before meking afind determinationasto clamant’ s satus. By April 23,
1997, Dr. Kuri had more than enough information and time to reach an adequate conclusion about
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clamant’s gtatus. In a letter to the Texas Rehabilitation Commission dated April 23, 1997, Dr. Kuri
expredy statesthat the damant “isable to Sit, sand, move about, lift and carry objects waghing no more
than 10 Ibs. He can handle objects, hears and speakswell.” (EX-14, p. 16).

In his deposition on January 10, 2000, Dr. Kuri stated that “medicdly he [Hinojosa] has reached
the maximum medica improvement. He' sthe same, like, inthe last two or three years” (CX-3, p. 20).
Dr. Kuri’ sstatement permitsthe court to reachtwo conclusons. Firg, the daimant hasreached maximum
medica improvement. Second, he has been in the same condition of maximum medicd improvement for
at least three years. The only doubt iswithrespect to the exact date when claimant reached MMI. That
doubt could have been resolved by asking Dr. Kuri for an exact date of MMI in his deposition. The
problem could aso be resolved by asking Dr. Pisharodi for a date when the Claimant reached maximum
medical improvement. Neither doctor was asked for this information on the record.

Perhaps the Clamant could reach a higher leve of medical improvement through the surgery
recommended by Drs. Kuri and Pisharodi. The Claimant has, understandably, declined to have the
surgery.  The independent medica examination performed by Dr. Krishnan clearly concludes that
performing surgery on this clamant would be amistake. (EX-25, p. 5). The Court concludes that the
Claimant has reached medical improvement, the recommendation for surgery notwithstanding. Dr. Kuri’s
letter dated April 23, 1997 dearly indicates that the Clamant can return to work with the specified
regrictions. On the basis of the evidence offered, the Court finds that the Claimant reached maximum
medica improvement as of that date.

Permanent Tota Disability

The second dispute among the partiesiswhether or not the daimant is permanently totaly disabled.
Employer assertsthat suitable dternative employment exists and that claimant could earnas muchor more
thanhe was earning as alongshoreman. Claimant suggeststhat the alternatives proposed by the employer
are unacceptable and that the damant isincapable of performing the functions required in those positions.

Employer’s Burden of Proof

The employer must demondirate that specific job opportunities exist which the injured employee
could perform considering the dlamant's age, education, work experience, and physical restrictions.
Edwards v. Director, OWCP, 99 F.2d 1374 (9th Cir. 1993); cert. denied, 114 S.Ct. 1539 (1994). The
Edwards court also stressed the importance of these jobs being regularly available. To determine the
availability of these job opportunities, the trier-of-fact may rely on the testimony of vocational counselors
that specific job openings exist to establish the existence of suitable jobs. Turney v. Bethlehem Seel
Corp., 17 BRBS 232, 236 (1985); Southern v. Farmers Export Co., 17 BRBS 64, 66-67 (1985);
Berkstresser v. Washington Metro. Area Transit Auth., 16 BRBS 231, 233 (1984); Bethard v. Sun
Shipbuilding & DryDock Co., 12 BRBS691 (1980); Pilkington v. Sun Shipbuilding & Dry Dock Co.,
9 BRBS 473, 477-80 (1978). See also Armand v. American Marine Corp., 21 BRBS 305 (1988) (job

must be redidticdly available). The counsdors must identify specific available jobs; labor market surveys
are not enough. Campbell v. Lykes Bros. Steamship Co., 15 BRBS 380, 384 (1983); Kimmel v. Sun
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Shipbuilding & Dry Dock Co., 14 BRBS 412 (1981). See also Williamsv. Halter Marine Serv., 19
BRBS 248 (1987) (must be specific, not theoreticd, jobs).

In this case, the Court iswilling to rely on the testimony of the vocationa counsdors. The Court
believes that the evidence the counsdors offered here has gone far enough. Mr. Hores identified
specificdly avallable positions that are appropriate based on the Clamant’s age, education, experience,
and physical redtrictions.

Medicd Condderations

The Court does not doubt that the claimant is capable of working. In fact, giventhe evidenceand
conddering the Clamant’ s truthfulness, the Court must adopt the view of Dr. Krishnan with respect to the
Clamant’'s medica restrictions on work. The Court finds that Claimant was untruthful with his treating
physicianand therefore, Dr. Krishnan’ sevauationismore accurate. The evidence, then, supportsthat the
Clamarnt is capable of working an 8 hour day a medium work. Whileit is clear that thiswould not alow
the damant to returntowork as alongshoreman, the Court believesthat dternate employment isavailable.

Clamant’s back was injured as aresult of thisaccident. Surely this caused him severe pain for
some period of time. Despite conflicting medicd evidence, the Court thinks that the Claimant could work.
Dr. Kuri, the treating physician, taking the Claimant at face value, believes that he is incgpable of returning
to his former employment as alongshoreman. (CX-3, p. 17). Kuri aso restricted the Claimant to work
that allowed himto move around at will, did not require high speed performance, did not involve using his
feet to operate machinery, and did not require working more than 1 or 2 hours per day. (CX-3, pp. 15
16). Claimant’s counsel basesthar case on the evauation of Dr. Kuri and urges the Court that Claimant
isincapable of working for morethan1 or 2 hoursper day. They dso arguethat any dternate employment
mugt take into account Claimant’s physica redtrictions. The Court does not think that this is the case.
Rather, for the reasons given previoudy, we adopt Dr. Krishnan's view that the Claimant is capable of
working an 8 hour day at medium work.

Suitable Alternate Employment

Theinitid burdenis onthe employer to prove that suitable aternate employment isavailable for the
clamant. That burdenis not displaced by the clamant’ s obligation to show that he has used reasonable
diligence to obtain dternate employment. See Rogers Terminal & Shipping v. OWCP, 784 F.2d 687
(5™ Cir. 1986); Marignault v. Stevens Shipping, 22 BRBS 332 (1989). Schaeffer Stevedoring has
presented unrefuted evidencethat there is dternative employment available. The only questioniswhether
the work is actualy suitable given Claimant’ s age, education, and work experience.

The Court has evaduated the list of proposed aternate occupations for the Claimant under the
assumptionthat heis capable of working 8 hours per day at medium duty work. Further, the Court gives
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sgnificant weight to the evaduationof Dr. Krishnanwithrespect to Claimant’ sphysical capacity to perform
specified jobs.

Rick Fores, a Rehabilitation Counsdor with South Texas Rehahilitation, Inc. and the Department
of Labor evauated the Claimant following his accident to determine what other types of employment he
iscapable of. Mr. Flores, whoisnominaly Employer’ sexpert inthis matter, proposed at least 17 different
typesof jobsfor whichhefdt that the damant was qudified. According to Flores expert report submitted
by counsd for the Employer prior to trid, the jobs he selected for Clamant were chosen based on the
results of vocationa tests from McAllen Work Rehab Center. (EX-, p. 1). Mr. Floresdoes not indicate
in his report what medica information he consdered in sdecting potentia occupations for the Claimant.

Subsequent to the recommendations of Mr. Flores regarding the type of work that Clamant might
seek, Employer’s counsel asked their medica expert Dr. Krishnanwhich of the proposed jobs he thought
the Clamant could perform. Dr. Krishnan returned thelist sent to him by Employer’ scounsdl after marking
it to indicate what jobs were physicaly appropriate for the Clamant. (EX-26). Each of thejobs proposed
onthislig wasavailable inthe Claimant’ slocal areaa the time that Clamant wasworking withMr. Flores.
(EX-24). Thus, the Court finds that, based on the evidence, there was dternative employment available
which was suitable for the Clamant given his physicd redtrictions.

The only question is whether Claimant could secure these dternate forms of employment givenhis
age, education, and work experience. We will evaluate each position for these quditiesin turn.®

The firg two postionsthat Mr. Flores and Dr. Krishnan agree that Claimant could perform are
eectric tool repairer and audio video repar. Certainly, the Clamant is physicaly capable of these tasks.
Clamant testified at tria, however, that he did not have any experience with eectronics, video, or audio
repair. (TX, p.26). Assuming that Clamant istelling the truth, and that experienceis necessary for these
positions’, the Court finds that Claimant is physicaly capable, but unqudified for these openings. Given
that finding, the Court consders these positions unavailable to the Claimant.

Employer dso proposes that Clamant could work as a chainsaw repairman and the evidence
indicates that he is physcdly capable of this work. Despite the fact that chainsaws are less technicaly
advanced than eectronic tools or audio visud equipment, the Court believes that repairing them ill
requires a certain degree of knowledge or experience. Claimant lacks this type of technical skill as well.

8t is dgnificant that the information provided by Employer with respect to these dternate jobsis
somewhat sparse. The Court is not fully aware of what knowledge or skill isrequired for any of the
positions proposed. In light of that fact, the congderation of these positionsis based largdy on what is
generdly known about the individud type of position.

*Depending on the degree of repair anticipated, The court believes that it can safely assume that
some experience is required for this type of highly technica pogtion.



-14-
The Court dso congders this position unavailable.

Employer’s evidence next indicates that Claimant could seek employment as afast food worker
or a cafeteriaserver. No specific information is given about the fundamenta requirements of these jobs.
Based onthe Court’ sgenera awareness of work of this type, however, it is clear that afast food postion
requires at least basc math kills. Although Claimant testified that he is capable of basc addition and
subtraction (TX, p.16), the Court suspects that more advanced math skills might be required in thet line
of work. Without evidenceto the contrary, the Court must also assume that the Cafeteriaworker position
might require smilar, or perhaps even greater math kills. 1t isthe Court’s opinion, therefore, that these
jobs are dso unavailable to the Claimant.

There are three jobs proposed on behdf of Employer, that the Court thinks Clamant might be
capable of. Dr. Krishnan indicated on his ligt that the Claimant was physicaly capable of working as a
groundskeeper. The Court isinclined to believe that this podition is dso compatible with the Clamant’s
educational background and work experience. Mr. Flores' report indicates that the Claimant possesses
certain basic skills for use in the workplace, and the Court does not believe that morethanthese killsare
required to perform basic job duties as a groundskeeper. Likewise, the Court supposes that these basic
job skillswould be sufficient for the Claimant to obtain work as arag cutter or alaundry and dry cleaning
presser.

The market evauations performed by Rick Floresindicate that positions for groundskeepers, rag
cutters, or pressersare regularly avalable in the Brownsville area. The Court accepts Dr. Krishnan' sview
that the Claimant is capable of working an 8 hour day at medium duty work. The Court therefor concludes
that the suitable dternate employment isavailable consdering the Claimant’ s physica Stuation, age, work
experience, and traning as a whole. In light of this conclusion, the claimant is not permanently totaly
disabled.

ORDER

1. Clamant was temporarily totaly disabled from June 6, 1996 until April 23, 1997, and
respondent shal pay compensation for that period based on Clamant’ s stipulated average weekly wage
of $136.44, in accordance with the provisions of Section 8(b) of the Act. 33 U.S.C. Section 908(b);

2. Respondent shdl pay for or reimburse Claimant for al reasonable and necessary medica care
and treatment related to hiswork related injury and any aggravations,

3. Employer shdl pay Claimant interest on any accrued unpaid compensation benefits. Therate
of interest shdl be cadculated at rate equa to the coupon issue yield equivaent (as determined by the
Secretary of the Treasury) of the average auction price for the last auction of 52 week United States
Treasury hills as of the date this Decision and Order isfiled with the Didtrict Director;
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4. Clamant's counsd, Phil Watkins, shal have 20 days fromreceipt of this Order inwhichto file
an atorney fee petition and smultaneoudy serve a copy of the petition on opposing counsel.  Theresfter,
Employer shdl have 20 days for receipt of the fee petitions in which to respond to the petitions.

So ORDERED.

RICHARD D. MILLS
Adminigrative Law Judge



